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Abstract

Fathers figure prominently in a child’s postdivorce life whether they are involved or
disinterested, but concerns about inadequate child support, noncustodial fathers
who fail to visit, and the economic plight of single mothers have together raised
policy questions about how better to enfranchise fathers with the rights and respon-
sibilities of parenting and ensure them a continuing and meaningful role in the lives
of their offspring. This article focuses on obstacles and avenues to ensuring a
meaningful postdivorce parenting role for fathers by examining the effects on them
of custody standards, visitation policies, child support guidelines and their enforce-
ment, and the other economic arrangements surrounding contemporary divorce.
In the end, public policies that foster the child’s unconflicted relationships with each
parent in the context of reliable and adequate economic support will require new
ways of structuring relations between ex-spouses in the interests of offspring (for
example, new approaches to custody and visitation), nonadversarial modes of
assisted dispute resolution to accommodate postdivorce changes in family life, child
support policies which guarantee that a child’s economic needs will be met when
parents are unable to provide adequately (and that assist parents who are unable to
provide), and that recognize and ensure both the relational and the economic
contributions of each parent to a child’s well-being.

n a recent edition of the popular Sunday comic “The Family Circus,”
cartoonist Bill Keane pictures a father listing the assets he shares with
his wife. Looming behind the house, car, furniture, investments, and
other property are the shadows of the couple’s four children, the most
important marital assets they share. If the couple should divorce, they
would be required not only to negotiate the division of their tangible
property but also to make long-term decisions concerning their intangi-
ble assets, such as their relationships with offspring. Because the value of
the latter cannot be quantified and therefore cannot easily be divided
between them, divorce forces men and women to confront the complex
challenges of allocating human resources whose value is personal and
inestimable. How they do so dramatically affects not only their individual
well-being following divorce, but also the quality of life enjoyed by their
children.
In popular portrayals in this country, support payments and who often provide
fathers figure very prominently in the mo- no support at all. They are the absent
rality tale of divorce and its consequences fathers who fail to see their children for

for children. They are the “deadbeat months or years at a time, or who reenter
dads” who are delinquent in their child their children’s lives unpredictably and
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inconsistently. They are the vindictive for-
mer spouses who coerce unfair property
settlements and refuse to pay spousal sup-
port, thus contributing to the “feminiza-
tion of poverty” that undermines their
children’s economic well-being. In short,
to the extent that divorce has always en-
tailed judgments of blame and wrong-
doing, fathers are often the villains of con-
temporary divorce. And based on this por-
trayal, the remedies proposed to correct
the inequities of divorce are equally simple
and straightforward. More coercive child
support enforcement strategies should be
enlisted to force fathers to contribute
more to their children’s care. Negotiations
over property settlements and spousal
support should be conducted under new
rules giving women a greater share of
marital assets, broadly defined. And if fa-
thers refuse to visit regularly with their
children, perhaps their visitation rights
should be terminated to end the emo-
tional turmoil and persistent uncertainty
that children experience.

This contemporary view contains con-
siderable truth: many fathers abandon re-
sponsibility to their children after divorce.
But like most portrayals of complex social
problems, this portrayal is also mislead-
ingly simplified. Fathers, of course, have
their own perceptions of the inequities of
contemporary divorce. They protest cus-
tody standards that are gender-neutral in
name only, that contribute to their law-
yer’s recommendation not to ask for more
than visitation, and that seem to relegate
them to the status of economic providers
alone. They question the increasing coer-
civeness of child support enforcement
procedures without equally helpful ave-
nues to ensure that their visitation privi-
leges are not undermined or restricted
by a former spouse. And they wonder
whether proposed new rules governing
economic negotiations that involve long-
term income sharing and equalized stand-
ards of living are punitive rather than
equitable, emphasizing only a few of the
diverse mutual accommodations that
spouses contribute to marriage and recog-

nizing few of their own sacrifices for the
family. Above all, fathers experience many
losses from divorce which make their
characterization as the villains of contem-
porary divorce seem unjust and unfair.
Primary among these, for many fathers, is
the painful loss of a meaningful and satis-
fying relationship with offspring.

The most important reason for
thoughtfully considering the experience
of fathers in divorce is not merely fairness
to fathers, however. It is to advance the
welfare of children. Children strongly miss
the absent father who does not visit long
after he has ceased to be part of their
everyday experience. Children benefit
when their mothers and fathers can coop-
erate satisfactorily on their behalf regard-
ing issues of visitation, financial support,
health care, educational costs, and other
concerns that affect their well-being. Chil-
dren suffer significant economic disad-
vantages from a father’s failure to provide
adequate child support and, conversely,
gain from his reliable financial commit-
ment to them. Fathers thus figure promi-
nently in a child’s postdivorce life whether
they are involved and supportive or distant
and disinterested. To better enlist fathers
in advancing the welfare of children,
therefore, it is essential to understand the

The most important reason for
thoughtfully considering the
experience of fathers in divorce
is to advance the welfare of
children.

obstacles and difficulties men experience
in their efforts to remain involved and to
appreciate why so many men abdicate
their responsibilities to children after di-
vorce. Characterizing fathers as the villains
of contemporary divorce does little to ad-
vance the goal of creating arrangements
that can maintain a child’s unconflicted
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relationships with each parent in the con-
text of financial support that is reliable
and adequate to the child’s needs.

This discussion seeks to advance that
goal by describing the experience of fa-
thers in divorce, not to advance a “father’s
rights” perspective, but to foster a more
multifaceted understanding of divorce
and its consequences for the family. The
author is a developmental psychologist
who also teaches about family policy. His
experiences in these areas have convinced
him that public policy concerning divorce
is too blunt an instrument for use in
regulating complex and individualized

It is essential to consider

how fathers can be given more
multifaceted and meaningful
roles in their childven’s post-
divorce lives.

private relationships, but it can provide
incentives and supports that may
strengthen family functioning. Given the
difficult contemporary experience of
children and their custodial parents after
divorce, and the significant role of fathers
in shaping that experience, it is essential
to consider how fathers can be given more
multifaceted and meaningful roles in their
children’s postdivorce lives.

Values and Goals

Public values concerning divorce and cus-
tody have changed appreciably in recent
years. A traditional concern with the as-
signment of responsibility for marital fail-
ure and a view of children as marital
property has evolved into a preeminent
concern with children’s welfare in the con-
text of a no-fault divorce regime. At the
same time, divorce, custody, and child
support statutes have evolved to reflect
changing gender roles—both realized and
idealized—in contemporary family life
and, more recently, growing concern
about the well-being of single mothers
and their offspring. As a consequence of
these changes, contemporary discussions
of divorce and custody, visitation, child
support, and other features of postmarital
life reflect a variety of implicit goals, pri-
orities, and value assumptions. It is im-
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portant to think clearly about value pre-
ferences in this area not only to clarify the
basis for preferring one policy proposal
over another, but also to foster coherent
public policy concerning divorce and its
consequences which is designed to ad-
vance clear public purposes.

Changing (Not Terminating)
Relations Between Parents

In the minds of most people, divorce sig-
nifies a “clean break” between two adults
who have decided that they can no longer
live together. As the final termination to
an unhappy marriage, divorce is intended
(among other things) to permit former
spouses to inaugurate new relationships
with other partners and begin new lives
apart. But even within this traditional
conception of divorce, many things keep
former partners in contact with each
other. The most important of these are
children, who require that their parents
coordinate their lives to foster visits with
the noncustodial parent (or shared cus-
tody with each parent), negotiate child
support arrangements that may be modi-
fied as family conditions change, and oc-
casionally meet congenially on special
occasions (like graduations or weddings).
After all, divorcing a spouse does not re-
quire divorcing offspring. Moreover, as
family conditions become increasingly
fluid, events like remarriage, the birth of
new offspring with a new partner, changes
in employment and income, residential
mobility, and the break-up of a remar-
riage can each compel modifications of
visitation, support, or custody arrange-
ments. Thus contemporary divorce sur-
prises a couple with the discovery that,
even though they are making a “clean
break,” they must nevertheless maintain a
future relationship.

Should the process of divorce con-
tinue to encourage partners to perceive
their relationship as ended, or should it
instead institute structures for facilitating
ongoing interaction between them? Al-
though there are many reasons that
adults would prefer to terminate all con-
tact with a former spouse (especially in
the context of an unhappy or acrimonious
marriage), when children are involved it
is difficult to do so, and wise public policy
might be usefully devoted to abandoning
“clean break” notions and, instead, foster-
ing a new and different postdivorce rela-
tionship between former spouses in the
interests of their children. The effort to
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foster a different postdivorce relationship
could include, for example, providing ac-
cess to mediation not just during divorce
negotiations but subsequently as clarifica-
tions or modifications in these arrange-
ments seem necessary because of changed
family circumstances. It might also in-
clude the negotiation of parenting plans
by which former spouses make explicit
agreements concerning each partner’s
long-term postdivorce commitment to
the child’s well-being. And it could also
mean discouraging former spouses from
making private agreements that enable
them to terminate contact, such as when
fathers pay no child support but make no
visitation demands, or when mothers re-
quest no child support award to avoid
obligations to the father. In these circum-
stances, a former spouse ensures a “clean
break” but at a considerable cost to chil-
dren—and to the other parent.

To be sure, children may pay a price,'
as well as receive a benefit, when their
parents are required to remain in contact
over issues that are important to their well-
being, and special provisions are neces-
sary when severe postmarital conflict
colors these interactions. But public poli-
cies that foster the expectation of a con-
tinuing relationship with a former partner
after divorce might help to ensure that
adults realize that they maintain continu-
ing obligations to offspring—and some-
times to each other—despite their desire
to part. Such an expectation may change
the negotiations surrounding divorce and
the behavior of parents following the end
of the marriage, especially if it is in the
context of divorce procedures that help to
establish the framework for such a future
relationship. Even if they might desire it,
neither partner should expect to purchase
autonomy after divorce at the cost of chil-
dren or of the former spouse.

Fairness in the Gendered Acquisition
and Division of Marital Resources

Historically, divorce and custody stand-
ards have reflected prevailing assump-
tions concerning gender roles and the
nature of family functioning. A traditional
assumption that the legitimate offspring
of marriage were the father’s property
evolved, during the past century, into the
view that young children’s needs dictated
custody to mother during their “tender
years.” In similar fashion, alimony pay-
ments to a former wife reflected the tradi-
tional assumption that marriage created

an enduring support commitment, but
this assumption eroded with women'’s re-
jection of dependent social roles. More
recently, changes in divorce and custody
standards have been guided not only by
changes in gender roles, but also by efforts
to eliminate sexism in domestic policy-
making. Today, the most common stand-
ard is the gender-neutral “best interests of
the child” standard which reflects (among
other things) the view that parents should
be preferred as custodians not on the basis
of gender but rather because of their rela-
tionships with children, and gives social
recognition to the diverse caregiving roles
and responsibilities that mothers and fa-
thers can assume in modern families.

But striving to avoid sexism in divorce
standards can be a difficult task because
men and women are treated differently
and often make different choices in the
context of a sexist culture. Contemporary
reformulations of marital property and
spousal support obligations reflect the
broader question of whether divorce

Neither partner should expect
to purchase autonomy after
divorce at the cost of children
or of the former spouse.

standards should provide compensation
for gender-based marital roles that jointly
contribute to marital well-being but may
result in serious postmarital inequities. In
the large majority of families, for example,
women typically devote more time to the
care of offspring while men assume pri-
mary economic support responsibility; af-
ter divorce, men have their career assets
and women have custody of the children.
How should the allocation of marital re-
sources at divorce sort through the merg-
ing of human capital that marriage entails
and avoid serious disadvantages to either
partner after divorce? Do only potential
economic inequities (such as lost earning
capacity) merit compensation or should
other potential inequities (such as dimin-
ished postdivorce contact with offspring)
be considered? How are the benefits bal-
anced against the sacrifices each partner
experienced during marriage? To what
extent should these determinations be
altered by how marital roles were affected
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by the premarital choices of each partner,
or by the fact that their decisions were
shaped by broader societal gender roles
for which neither partner is responsible?
These are indeed difficult questions.

The problem with proposed guidelines
for financial arrangements that are in-
tended to compensate former spouses for
gender-related inequities arising from
marital decisions is that these rules must
define which inequities merit compensa-
tion and how compensation should be
made in a manner that encompasses the
range of mutual (and complementary) ac-
commodations that men and women each
make to family demands. The fact that each
partner both benefits from and sacrifices
for their mutual well-being makes this task
of awarding compensation through di-
vorce settlements a formidable one if the
goal is to accommodate each partner’s
marital choices and their long-term conse-
quences. Moreover, the assets that marital
partners jointly create are both quantifi-
able (like income and career growth) and
nonquantifiable (such as relationships
with offspring). While one partner is justi-

While one partner is justifiably concerned
with lost earning potential after divorce,
the other may be equally worried about
maintaining a meaningful parventing role
with offspring.

fiably concerned with lost earning poten-
tial after divorce, the other may be equally
worried about maintaining a meaningful
parenting role with offspring. Efforts to
achieve fairness in the allocation of marital
resources must take into account both
kinds of assets and, in turn, seek to avoid
postmarital inequity in each. Children are,
for example, an economic burden but a
relational benefit to which each partner
contributed during marriage and which
each parent should share in postmarital
life. The task, therefore, of devising new
rules governing the financial allocation of
marital resources to avoid potential future
gender inequities is very difficult to accom-
plish, and anyone undertaking this task
risks replacing older gender inequities
with new ones.? The answer is not to reduce
efforts to ensure fairness in the postdi-
vorce allocation of marital resources, but

THE FUTURE OF CHILDREN - SPRING 1994

to recognize that this goal must encompass
the variety of tangible and intangible
marital assets to which each partner has
contributed and of which each deserves a
meaningful share.

Effectively Intersecting Private and
Public Ordering

Current debate over the financial settle-
ments of divorce also reveals concerns
about how such settlements are achieved.
In the past, custody standards that explicit-
ly awarded children to mothers or fathers
were accompanied by judicial judgments
of fault for marital failure that guided ali-
mony awards, property distributions, child
support provisions, and other considera-
tions. With the advent of no-fault divorce,
these meritorian considerations have been
largely abandoned and replaced by less
explicit criteria related to the child’s “best
interests” in custody decisions and by eq-
uity and need in financial arrangements.
Not surprisingly, judges have consider-
able difficulty determining whether a
child’s “best interests” mandate custody to
mother or father (or both) and deciding
on appropriate levels of child support
when divorcing spouses remain in conflict
about these issues. Therefore, one reason
for emphasizing the private ordering of
these decisions—that is, offering incentives
for the disputants to negotiate their con-
flict rather than relying on a third party,
such as a judge—is that divorcing spouses
best know the interests and needs that
should predominate in making these deci-
sions. In addition, private ordering of divorce-
related decisions through mediation is
more efficient (by reducing demands on
courts and other public agencies), is more
cooperative (because decisions are negoti-
ated rather than disputed in an adversarial
forum), and often results in greater satis-
faction with the outcome.’

But enthusiasm for private ordering
of divorce matters has waned recently for
several reasons.* Many concerns focus on
the process of mediation itself. Some crit-
ics have noted, for example, that children
are absent from private negotiations be-
tween parents which affect their interests.
Others comment that the training and
values of the mediator can significantly
affect divorce negotiations and that pub-
licly sponsored mediation efforts may be
perfunctory exercises because of limited
public resources. Most important, how-
ever, is how private ordering can be af-
fected by the relative bargaining power of
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each spouse. Divorcing spouses may bar-
gain unequally because of their relative
financial resources or a relational history
of dominance or abuse or because of a
willingness to adopt bargaining positions
that threaten valued interests of the
partner (for example, by asserting a non-
serious claim to child custody). As a con-
sequence, the agreements that result from
private ordering may be inequitable for a
spouse or for offspring. Critics of private
ordering have proposed that negotiations
over divorce-related issues be constrained
by mandatory guidelines that will ensure
equity in the resulting settlements, accom-
panied by strong enforcement proce-
dures to ensure that partners maintain
fidelity to these settlements. For example,
the Family Support Act of 1988 mandated
that states establish guidelines to define
the framework within which child support
negotiations may occur.” In this respect,
private ordering occurs within publicly de-
fined parameters.

What should be the relative balance of
public versus private ordering of divorce
matters? Although mandatory, enforce-
able guidelines for child support awards
and other settlements have the appeal of
ensuring minimally adequate levels of fi-
nancial support for custodial parents and
offspring, strictly enforced rules have tra-
ditionally had several disadvantages for
ordering domestic relations. Because
these rules are written to apply to general
cases, they can be difficult to adapt to the
range of family conditions that often
emerge from divorce negotiations. Man-
datory child support guidelines based on
income and number of children, for ex-
ample, are sometimes inequitable when
applied to situations in which one parent
has physical custody of offspring, but the
other parent assumes exclusive care of
offspring during frequent and/or ex-
tended visitation periods.

The inflexibility of strict guidelines,
combined with strong enforcement proce-
dures, also poses problems for the kinds
of informal modifications of caregiving ar-
rangements that often occur during the
years following divorce. A longitudinal
study of California families after divorce
revealed, for example, that children often
changed their primary residence within
two or three years after the divorce, and
parents accommodated these changes
with informal modifications of their child
support and visitation agreements.6 It is
unclear how easily such informal changes

could be accommodated within manda-
tory guidelines combined with a strict en-
forcement regime. In short, simple rules
are often inadequate when applied to
complex and changing family conditions,
which is why private ordering (and reor-
dering, as necessary) of divorce-related
matters is often preferred.

The inclusion of public ordering in the
private negotiations of divorce settlements
also raises a broader question concern-
ing public responsibility when financial
arrangements prove inadequate to the
child’s well-being. Does the public have an
obligation not only to ensure equity in
divorce settlements, but also to ensure ade-
quate economic support to the offspring
of single mothers when the father’s sup-

By some estimates, 85% to 90% of
children of formerly married parents
reside with their mothers while only about

10% live with their fathers.

port capabilities prove inadequate? In
other words, do public responsibilities ac-
company public ordering of divorce nego-
tiations? As we shall see, many fathers who
are in arrears in their child support ob-
ligations are incapable of contributing
much more to their children’s welfare.67
An affirmative regard for public responsi-
bility in such situations suggests that public
support guarantees to their children may
be necessary.

Child Custody Concerns

Although the advent of joint and shared
custody alternatives has broadened the
range of options that divorcing couples
can consider when negotiating the physi-
cal custody of offspring, mothers still
overwhelmingly predominate in physical
custody awards. By some estimates, 85% to
90% of children of formerly married par-
ents reside with their mothers while only
about 10% live with their fathers.® While
joint physical custody arrangements alter
these figures somewhat, children in joint
custody are still much more likely to end
up with their mothers than their fathers.®

To a great extent, these arrangements
reflect prevailing social realities concern-
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ing who cares for children. Despite recent
evidence for enhanced paternal involve-
ment with offspring (and the populariza-
tion of “involved dads”), the consensus of
current research indicates that mothers
assume primary responsibility for domes-
tic labor and child rearing, even when
they also work outside the home.” Given
that many mothers assume a dispro-
portionate role in the lives of their chil-
dren, it is reasonable that, when custody

Fathers may agree to maternal custody
awards because they believe that they could
achieve no better than a visiting relationship
with offspring if they were to dispute such

a claim.

requires a choice between mothers and
fathers, mothers are more often awarded
physical custody of offspring. Indeed, be-
cause the large majority of custody ar-
rangements are privately negotlated by
parents and judicially accepted,'® the
predominance of maternal custody might
be viewed as parents” consensual deci-
sions rather than the outcome of judicial
judgments.

But the overwhelming predominance
of maternal custody remains surprising
even in light of these social realities and
suggests that other processes may also be
at work. For example, fathers may agree
to maternal custody awards because they
believe that they could achieve no better
than a visiting relationship with offspring
if they were to dispute such a claim, even
if they believed they deserved a more gen-
erous arrangement (such as joint or sole
custody). There is some evidence that this
might be true in an important longitu-
dinal study of 1,100 divorcing California
couples with children conducted recently
by Eleanor Maccoby and Robert Mnookin
of Stanford University.° In the mid-1980s,
these scholars and their colleagues inter-
viewed parents periodically throughout
the divorcing process, beginning with the
initial separation and continuing for sev-
eral years after the divorce. They com-
pared each parent’s preference for the
custody award shortly after the petition for
divorce was filed with what that parent
formally requested, as well as with the ac-
tual custody award in the divorce decree.
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They discovered that the overwhelming
majority of mothers (82%) wanted sole
physical custody of offspring, and this is
what the large majority of them re-
quested and, eventually, achieved from
the court. By contrast, fathers initially
wanted a broader variety of custody ar-
rangements—paternal, maternal, and
joint custody in roughly equal propor-
tions—but more than one-third of them
did not actually request as much physical
custody in the divorce petition as they
wanted. That is, fathers who wished for
sole or joint physical custody did not file a
request for it or, instead, requested mater-
nal custody. In short, mothers were far
more likely to act on their stated desires
for custody than were fathers.""

Why was this so? Maccoby and Mnoo-
kin suggested that many fathers may
have decided that their efforts to achieve
a more generous physical custody arrange-
ment were likely to fail in the face of the
mother’s determination to have sole
physical custody of offspring. There was,
in fact, considerable reason for their fear.
The Stanford study reported that, when
parents made conflicting physical custody
requests, mothers’ requests were granted
about twice as often as fathers’ requests.
Indeed, even when both parents agreed
that fathers should have sole custody of
offspring, judges contravened this agree-
ment about one quarter of the time. The
authors concluded that: “[A]lthough gen-
der stereotypes are no longer embedded
in the statute books themselves, and Cali-
fornia law is certainly viewed as sympa-
thetic to more androgynous forms of
physical custody, the actual custodial out-
comes still reflect profound gender differ-
entiation between parents: the decree
typically provides that the children will live
with the mother.”"

Problems in Applying the “Best
Interests” Standard and the “Primary
Caretaker” Presumption

The “Best Interests” Standard

One of the obstacles men encounter in
considering whether to ask for an en-
hanced future role in the lives of offspring
is that the vagueness of the “best interests
of the child” standard provides courts with
considerable latitude to interpret chil-
dren’s needs in various ways. If many
judges believe, for example, that children
properly belong in maternal care—espe-
cially during their early years—the “best
interests” standard provides the flexibility
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necessary to justify such a decision, regard-
less of the meaning to the child of the
relationships she or he shares with each
parent. Indeed, the preeminence of ma-
ternal custody awards could reflect, in
part, the continuing influence of the “ten-
der years doctrine” in the minds of many
judges and their belief that mothers are
better suited than fathers for the care of
children.” Fathers who must negotiate
with their wives over custody issues realize
that, if their dispute comes to court, their
chances of achieving a more generous
custody settlement are remote at best.®
As a consequence of this “bargaining in the
shadow of the law,”** fathers may not press
for the kind of custody arrangement that
they prefer and that, they might believe,
reflects children’s best interests because it
allows them a more meaningful, continu-
ing role in the child’s life.

The “Primary Caretaker” Presumption

The vagueness of the “best interests of the
child” standard has led to a search for
presumptive standards that can more reli-
ably guide custody decision making.'”"
A presumption that has been long advo-
cated by legal scholars and social scien-
tists is to award custody to a fit parent
who is the child’s “primary caretaker.”'®
By ensuring the child’s continued contact
with the parent who has assumed the pre-
dominant role in parenting, it is argued,
courts can advance the child’s best inter-
ests. How do courts determine who is a
child’s “primary caretaker”? The criteria
used in West Virginia have been articu-
lated by Richard Neely, Chief Justice of
the West Virginia Supreme Court of Ap-
peals. According to Neely, the “primary
caretaker” may be defined as the parent
who “(1) prepares the meals; (2) changes
the diapers and dresses and bathes the
child; (3) chauffeurs the child to school,
church, friends” homes and the like; (4)
provides medical attention, monitors the
child’s health, and is responsible for tak-
ing the child to the doctor; and (5) inter-
acts with the child’s friends, school
authorities, and other parents engagedin
activities that involve the child.”"”

Similar criteria are enunciated in
other standards.'® Are these adequate
criteria for identifying the parent whose
relationship to the child merits custody?
Are they appropriate for children of all
ages? Although efforts to identify the
child’s “primary caretaker” have the ap-
peal of providing a straightforward, ap-
parently valid, and readily assessable

means of distinguishing parenting roles
and relationships, it is not necessarily an
easy task to define this status in a manner
that is appropriate to children’s changing
developmental needs and competencies.
Chief Justice Neely’s criteria are obviously
well-suited to infants and very young chil-
dren for whom, as he remarks, “[t]his list
of criteria usually, but not necessarily,
spells ‘mother.”” But as children mature,
their psychological growth demands far
more multidimensional parental roles and
responsibilities. Where, among these cri-
teria, is the importance of play, moral in-
struction, gender socialization, and aca-
demic encouragement—responsibilities
mothers and fathers share more equally
in typical families and in which fathers
often assume a leading role?"” Indeed, as
I suggested ten years ago when advanc-
ing the primary caregiver presumption in
custody decision making, it is not at all
clear that distinctions can be made be-
tween primary and secondary caregiving
roles in many families with children above
age four because of the diversity of chil-
dren’s needs and the multidimensionality
of parenting roles and responsibilities.20
Because both parents assume meaningful

Because both parents assume meaningful but
different roles and relationships with offspring,
custody decisions might better focus on main-
taining relationships with each parvent rather

than just the “primary” one.

but different roles and relationships with
offspring, each parent is a “primary care-
taker” of older children in different ways,
and custody decisions might better focus
on maintaining relationships with each
parent rather than just the “primary” one.

Moreover, it is not at all clear that, when
both parents assume some responsibility
for the child’s bathing, feeding, health,
and basic care—that is, when both parents
are involved to some degree in the child’s
well-being—the relative extent of their
responsibility for these tasks defines the
most significant dimension on which to
rest a custody decision. In a sense, Chief
Justice Neely’s criteria for defining “pri-
mary caretaker” status are among the Jeast
meaningful indices because basic mainte-
nance tasks like meal preparation, dress-
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ing, bathing, and chauffeuring can be
readily assumed by either parent regard-
less of the level of his or her predivorce
responsibility for these concerns. Many of
these responsibilities are activities done for
the child rather than with the child.*" The
focus of a custody inquiry should properly
be the meaning and significance of each
parent’s relationship with the child, which
is far more difficult to assess and which is
not easily indexed by inquiring which par-
ent regularly dressed and bathed the child.
Substituting quick evaluations of parental
responsibility for maintenance care for a
searching inquiry into parent-child rela-
tionships does not contribute to valid or
meaningful child custody decisions.

Alternatively, one could regard the
award of custody to the primary caretaker
as a reward for prior caretaking involve-
ment, regardless of the relative signifi-
cance of parenting relationships to the
child.”® Legal scholar Martha Fineman of-
fers such an argument in which she ex-
plicitly urges disregarding the quality of
the relationship between parents and
children. In response to criticism that such
an approach disadvantages fathers in ap-
plication, she notes, “[iJf fathers are left
out, they can change their behavior and
begin making sacrifices in their careers
and devoting their time during the mar-

riage to the primary care and nurturing of
children. Men can exercise the same ‘free’
choice that women traditionally have in
these matters, adjusting their outside ac-
tivities to care for their children.”*

But is this realistic? The same sexist
society that denigrates the earning po-
tential of women makes it harder for
men to make career sacrifices in favor of
enhanced caregiving involvement with
offspring when they are primarily respon-
sible for supporting the family. For many
parents, in fact, the mutual allocation of
economic and domestic responsibilities is
based on a realistic assessment of each
spouse’s current and potential contribu-
tion to family income that partly derives,
however unfairly, from cultural sexism in
earning power for which neither is re-
sponsible. The result is that, for many
men, assuming a lesser-paying (but more
flexible) job or taking a leave of absence
to help care for offspring simply is not an
option without undermining the family’s
standard of living. But under the “primary
caretaker” presumption, this decision is
penalized because “good providers” are
also “secondary caregivers”; moreover,
their prior economic support responsi-
bilities obligate them to postdivorce sup-
port responsibilities also. Just as the
postdivorce earning potential of mothers
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is hampered by their predivorce caregiv-
ing commitment, the capacity of fathers
for a meaningful postdivorce caregiving
role is undermined by their predivorce
economic support responsibility under
the “primary caretaker” standard. Sexism
in our society functions both ways.

Fathers as Caretakers

Defining the child’s “primary caretaker” in
terms of the basic maintenance responsi-
bilities commonly assumed by mothers
might also be justified if we believed that
men were, in general, inadequately pre-
pared to assume a primary caretaking
role.** But of all the arguments support-
ing the criteria for defining “primary care-
taker” status as outlined above, this is the
least convincing. A large research litera-
ture examining the caretaking capabilities
of fathers reveals extraordinary compe-
tence in child care, even of infants, for
whom greatest doubt has traditionally ex-
isted Concernmg male caretaking compe-
tency."”" Although fathers typically defer
to their wives the basic maintenance care
of young children (a responsibility the1r
spouses also often prefer to assume®™),

researchers have consistently found that,

when fathers are asked to feed, bathe, and
otherwise nurture their young offspring,
they behave very much like mothers. They
are comparably sensitive and responsive to
infant cues, they show comparable con-
cern and attention, and their nurturance
is comparably successful (that is, infants
are adequately fed and bathed). And not
surprisingly, infants respond to paternal
caretaking as they do to maternal care:
infants develop deep emotional attach-
ments to their fathers that do not depend
on the security they derlve from their at-
tachments to mothers.”” As children ma-
ture, fathers are involved in the lives of
offspring in increasingly more diverse
ways as role models, teachers, homework
consultants, and disciplinarians. In short,
caretaking competence—defined nar-
rowly or broadly—is not gender-specific.

The same conclusion applies to stud-
ies of single fathers, whether their par-
enting status occurs through a divorce
custody award or in other ways. Although
single fathers often express concern
about their ability to assume the re-
sponsibilities normally shared by two
parents (as do many single mothers),
researchers have consistently found that
children living with single fathers are
well-adjusted. In single-father house-

holds, domestic tasks are adequately
managed, and employment and domes-
tic responsibilities are satisfactorily jug-
gled (with some effort). 228 There is
some evidence that sons fare better with
single fathers than do daughters,® but
children of each sex receive good care.
Moreover, children in single-father care
are more likely to enjoy positive relation-
ships with both their mothers and their
fathers than are children with single
mothers, partly because noncustodial
mothers have more success mamtammg
continuing contact with offspring.** In
short, studies of single fathers reveal
that their personal experiences and
their child care practices are strikingly
similar to those of single mothers.

Taken together, therefore, it appears
that differences between men and women
are not primarily in caregiving compe-
tence but in the assumption of caretaking
responsibilities. Why, then, do fathers not
normally assume a stronger role in the
basic care of young children? Summariz-
ing the diverse answers that have been
offered to this question is beyond the
scope of this discussion, but any answer is

A large research literature

examining the caretaking capabilities

of fathers reveals extraordinary
competence in child carve, even

of infants.

incomplete which neglects the gender-
typed socialization that contributes to how
fathers perce1ve their roles and respon-
sibilities in relation to offspring.”’ In a
sexist society that continues to address
child-rearing advice almost exclusively to
women, that calls fathers-to-be “coaches”
(a replaceable role in the sports world) in
Lamaze classes and “donors” in surrogate
parenting cases, and that still regards the
paternal role primarily in terms of eco-
nomic support, it is perhaps not sur-
prising that men approach the role of
fatherhood with considerable uncertainty
concerning role expectations, responsi-
bilities, and options. The same society
also offers powerful images of fatherhood
that alternate idealized “good (involved,
nurturant, responsibility-sharing) dad”
portrayals with demonized “bad (dead-
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beat, absent, career-oriented) dad” im-
ages” when the reality involves deeper
conflicts, compromises, and contingen-
cies. The expressive function of the law
itself should not be ignored: the enforce-
ment of the economic obligations of di-
vorced and unwed fathers for offspring
without assurances of a meaningful par-
enting role in the child’s life also provides
powerful messages to men concerning
the limits of their paternal role. In the
end, while there is evidence that paternal
careglvmg involvement is incrementally
1ncreasmg, parity with the high levels of
maternal investment in children is un-
likely to occur soon in a society that is itself
ambivalent about the father’s role.

Joint Custody as an Option

In light of these considerations, it is per-
haps apparent why many fathers have
welcomed the movement toward joint cus-
tody as a viable custody option in many
jurisdictions. In the face of a spouse with a
concerted claim to custody, joint physical
custody presents fathers with the oppor-
tunity to assume a significant parenting
role in the lives of offspring without having
to deny mothers their legitimate interests
also.” Moreover, when parents are capa-
ble of reasonable cooperation on behalf
of offspring, joint custody can potentially
benefit children by enabling them to
maintain access to each parent in a man-
ner that preserves some of the beneficial
qualities of predivorce family life. Al-
though joint custody can be a disadvan-
tage to children when parents remain in
serious conflict, it is not yet clear how
much interspousal cooperation is requir-
ed to ensure the benefits of joint custody.
For example, many parents remain distant
and disengaged after divorce, but not acri-

Fathers have welcomed the
movement toward joint custody
as a viable custody option in
many jurisdictions.

monious.’ (See the article by Johnston in
this journal issue.) At its best, joint custody
presents the possibility that each family
member can “win” in postdivorce life
rather than insisting that a custody deci-
sion identify “winners” and “losers”: moth-
ers and fathers each win a significant
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future role in the lives of offspring, and
children win as a consequence.

The controversy surrounding joint
custody concerns how joint custody is
awarded.” Few argue that joint custody
should be denied divorcing spouses who
mutually wish to share custody of off-
spring (although some critics would rea-
sonably seek to ensure that this did not
result from coercive predivorce bargain-
ing). Disagreement exists, however, over
whether courts should have the option of
awarding joint custody over the objec-
tions of one parent. The reason for this
concern is that the success of joint cus-
tody—especially its potential benefits to
children—depends on the capacities of
each parent to cooperate on behalf of
offspring, and a parent who is coerced
into a joint custody arrangement may be
unlikely to cooperate. Moreover, critics
contend that, if judges are capable of
awarding joint custody over the objec-
tions of a parent—typically the mother—
it adds to the bargaining leverage of the
partner, who may negotiate unfairly by
raising a nonserious claim to joint custody
of offspring. This unfair bargaining lever-
age is enhanced when statutory joint cus-
tody provisions are accompanied by
“friendly parent” provisions that instruct
courts to consider, if joint custody is not
awarded, which parent would best facili-
tate the child’s continuing relationship
with the other parent. The parent who
requests joint custody is more likely to be
regarded as the “friendly parent” and may
be at an advantage in seeking sole custody
if joint custody is denied.

These objections have merit. But it is
important to remember that remedies to
correct potential bargaining inequities
may create new inequities in their place.
When joint custody is awarded only by the
mutual consent of both parents, the par-
ent who would otherwise receive sole
custody has a significant bargaining ad-
vantage over the partner because it is only
with this parent’s consent that the part-
ner can achieve joint custody. Thus under
current conditions, mothers can effec-
tively veto the prospect of joint custody—
or threaten to do so—with the assurance
that doing so will not hinder their future
contact with offsprmg Indeed, in the
Stanford study, mothers received sole
custody of offspring more than two-thirds
of the time when their request for sole
custody conflicted with fathers’ request
for joint custody.
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It seems unfair to invest so much bar-
gaining leverage in one partner, especial-
ly when reasons for the denial of joint
custody need not be demonstrably tied
to children’s needs or interests. A wiser
course is to institute a judicial presump-
tion concerning the desirability of joint
custody contingent on the agreement of
both parents, children’s preferences, and
other evidence concerning the workabil-
ity of joint custody for the particular fam-
ily in question. In such circumstances, one
partner’s objection to joint custody would
not be sufficient to impede this option
without additional evidence that joint cus-
tody is inconsistent with children’s best
interests in the custody decision. Merely to
assume that a parent who initially objects
to joint custody would make this arrange-
ment untenable underestimates the ca-
pacity of parents to adapt to caretaking
arrangements that benefit offspring and
neglects the adaptations that are inher-
ently required of each parent by the tran-
sition to postdivorce life. Moreover, the
transition to a successful joint custody ar-
rangement could be facilitated by predi-
vorce counseling and/or mediation that
would help parents create a plan to imple-
ment joint custody in a manner that ac-
commodates the needs and concerns of
each. Just as parents must strive to adapt
successfully to patterns of single parent-
ing and noncustodial visitation in the in-
terests of offspring—and usually they
do®*—s0 also must they adapt to make
joint custody successful in the interests of
offspring, even though one parent may
not have initially sought this arrangement.

Future Directions

In the end, the preeminence of maternal
custody awards not only disadvantages
men but may also work against children,
whose interests (especially after the early
years) may be misrepresented by the per-
petuation of “tender years” assumptions in
judges” applications of the “best interests”
standard and the “primary caretaker” pre-
sumption, and by the effects of these ju-
dicial assumptions on their parents’ predi-
vorce bargaining over custody. As Herma
Hill Kay has noted concerning the “pri-
mary caretaker” standard, “The predict-
ability that such a presumption brings to
custody awards is purchased at the cost of
legitimating the maternal preference un-
der an easily penetrated veneer of gender
neutrality that effectively excludes the vast
majority of fathers as potential custodians.
Contemporary social, cultural, and eco-

nomic factors all tend to inhibit fathers
from any realistic commitment to qualify-
ing as the primary caretaker of children.
Indeed, the normative effect of such a legal
preference actually might tend to discour-
age fathers from participating in the care
of their children during marriage while
reinforcing the existing cultural directive

Greater explicit consideration
of the child’s wishes in custody-
related matters may also be
desirable.

that women ought to regard mothering as
their primary role.””’ The preeminence of
maternal custody not only reinforces un-
desirable cultural portrayals of the capac-
ity and willingness of men to nurture but
also does so for women, whose postdivorce
options are shaped by the expectation that
they will assume sole custody of children.

In an insightful recent analysis, Eliza-
beth Scott has criticized contemporary
custody standards for failing to maintain
the complementary parental roles and
responsibilities that characterized predi-
vorce life.”® She urges an alternative
standard that would seek to approximate,
in custody and visitation arrangements,
the sharing of responsibilities that had
previously existed. Moreover, if one of the
goals of wise public policy concerning di-
vorce is to foster the child’s continued,
unconflicted relationships with each par-
ent, it is perhaps desirable to guide par-
ents’ private ordering of custody matters
under new rules that encourage joint
parenting after divorce, either in formal
joint custody arrangements or in parent-
ing plans™ that provide each partner with
a meaningful future relationship with
children. Such plans would emphasize the
responsibility of each parent for maintain-
ing continuing obligations to children af-
ter divorce for care, financial support, and
other responsibilities in the context of ex-
plicit guidelines concerning parental ob-
ligations and prerogatives. A presumption
that joint legal custody would be shared by
each parent after divorce might also help
to encourage shared parenting. Greater
explicit consideration of the child’s wishes
in custody-related matters may also be de-
sirable, especially as they are incorporated
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into parenting plans and future modifi-
cations of custody and visitation agree-
ments. Unfortunately, current rules that
enable one parent to veto the option of
joint custody and that portray “primary
caretakers” as mothers will only continue
the status quo.

Visitation

The Father’s View of Visitation

To many fathers, equitable child custody
arrangements are essential in light of the
alternative. It is very difficult to maintain a
successful “visiting” relationship with off-
spring as a noncustodial parent, especially
as a father. It is not hard to see why. Con-
sider the following description of this rela-
tionship from researchers who have long
studied families of divorce:*" “At its core,
the visiting relationship is ambiguous and
therefore stressful. A visiting father is a
parent without portfolio. He lacks a clear
definition of his responsibility or author-
ity. He often feels unneeded, cut off from
the day-to-day issues in the child’s life that
provide the continuing agenda of the
parent-child relationship. The narrow con-
straints of the visit are often reflected in
the need to schedule a special time and
place to be with one’s child, the repeated

A visiting father lacks a clear
definition of his responsibility
or authority. He often feels
unneeded, cut off from the day-
to-day tssues in the child’s life.

leave-taking, and the need to adapt flex-
ibly to the complex changing needs of the
child. The forced interface with new adult
figures within what sometimes is the fa-
ther’s former home, and the continued
crossing and recrossing of new family
boundaries in the child’s life, are murky
and burdensome aspects of the visiting
parent’s role because they are largely un-
defined and therefore unsupported by
social convention. They generate a chang-
ing mix of frustration, anxiety and grati-
fication. The conflicting psychological
strains on the visiting father usually pull
him between the need to remain close to
his children out of his love, dependence,
sense of commitment, and legal obliga-
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tion, and the countervailing desire to take
flight in order to escape the painful feel-
ings associated with the failed marriage.
For a significant number of fathers, the
urge to take flight can be irresistible.”

Studies of divorced fathers support this
conclusion. Although a substantial minor-
ity of fathers maintain or enhance the fre-
quency of visitation over time, for most
men, contact with children may initially
increase immediately after the divorce but
then it typically declines, sometlmes strlk-
ingly, during each successive year.”** The
same reports indicate that, when visits oc-
cur, they are often social and recreational
in nature, confirming the popular stereo-
type of the visiting father as a “Sunday
Santa” or activities director. The absence
of the visiting parent from the ordinary
variety of daily activities that children ex-
perience—from helping with homework
to sharing domestic tasks—undoubtedly
contributes to the artificiality of their
relationship and the feeling that the visit-
ing parent has ceased to function as a
genuine parent in the child’s life. As an
indication of this fact, in one study only
half the children interviewed included
their noncustodial fathers in their list of
family members, and very few ch1ldren did
so when the father rarely visited.” These
researchers concluded, “[m]arital disrup-
tion effectively destroys the ongoing rela-
tionship between children and biological
parents living outside the home in a ma-
jority of families. i

Some researchers have concluded
from survey data that children’s well-being
is not significantly altered by whether fa-
thers choose to remain involved after the
divorce.” But these findings, based only
on children 11 to 16 years old, must be
regarded cautiously because they are in-
consistent with children’s own, prefer-
ences to see more of their fathers.** In one
study, more than 85% of children wished
for their parents’ reconc1l1at10n three
years after their divorce.”” Moreover, as
we shall see, patterns of involvement as a
visiting father are strongly related to the
reliability of child support payments, im-
plicating the child’s economic well-being
in this relationship also.*®

Difficulties in Maintaining the Visiting
Relationship

Why, then, is the visiting relationship of the
noncustodial father so difficult to main-
tain? Explanatlons vary and are multiply
influential.** The residential mobility of
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either parent can pose formidable geo-
graphical obstacles to regular visitation.
The remarriage of one or both parents can
likewise pose relational challenges to the
maintenance of visitation, especially if it
entails the assumption of responsibility for
new offspring. The passage of time itself
can impede the continuation of a visiting
relationship, especially as noncustodial
parents and children each develop new
interests and relationships that they do
not share with each other. Socioeconomic
status is likewise also a positive predictor
of the maintenance of visitation, probably
due to the resources a noncustodial par-
ent can devote to frequent visits with chil-
dren. The manner in which the divorce
was negotiated (involving litigation or pri-
vate mediation) and the acrimony sur-
rounding these negotiations also influence
patterns of visitation because visitation is
more likely when former spouses are coop-
erative. Even the way that visitation oc-
curs—through overnight visits, weekends
together, or only day visits—can predlct
whether visitation will be maintained.’ The
significance of these diverse postmarital
influences is reflected in the fact that, when
researchers have examined the influence
of the father’s predivorce involvement
with children on visitation, expecting that
fathers who were strongly committed to
their offspring during their marriage
would likewise become committed non-
custodial parents, they have been surprised
to discover that predivorce parenting does
not predict postdivorce visiting.4¢ The
quality of a noncustodial father’s relation-
ship with offspring is shaped primarily by
influences in postdivorce life.

Among the more salient obstacles to
visitation is the desire of parents to limit
the amount of mutual contact they must
endure. Fathers may do so by neglecting
to visit with offspring. Custodial mothers
may do so by being unavailable when visits
are to occur, by rescheduling visits for in-
convenient times, or by raising objections
to new visitation plans. Although mothers
are usually not primarily to blame for fa-
thers’ lack of visitation, researchers have
reported that they impose obstacles to
visitation to a surprising extent: by some
estimates, one quarter to one-half of fa-
thers report serious visitation problems
with their ex-spouses.”

Part of the problem is the ambiguity
with which visitation expectations are
sometimes defined in divorce statutes: by
contrast with the precision by which child

support awards are outlined in many
jurisdictions, “reasonable” visitation can
be interpreted in various ways. The
broader problem, however, is that visita-
tion almost inevitably requires contact be-
tween ex-spouses. Although custodial
mothers often complain that fathers as-
sume too little responsibility for children,

About 15% to 2J% of noncusto-
dial fathers maintain weekly
visits even several years after
divorce, and the proportion
may be growing.

they also report few efforts to consult with
fathers concerning child-rearing matters
and little interest in having more contact
with the former spouse. In the words of
one researcher, “coparenting conflicts
with the preference of the vast majority
of divorced individuals to establish as
much dlstance as possible from their ex-
spouses.” °! The “clean break” they desire
after divorce may undermine the success
of visitation.

It is important to note that a substan-
tial minority of noncustodial fathers suc-
ceed in maintaining an ongoing relation-
ship of frequent visitation despite these
factors. About 15% to 25% of noncusto-
dial fathers maintain weekly visits even
several years after dlvorce and the propor-
tion may be growing.” In the recent
Stanford study, 64% of children reported
seeing their fathers during the preceding
month after more than three years had
passed since parents separated.’ Thus di-
minished visitation is neither a necessary
nor an inevitable long-term accompani-
ment of noncustodial parenthood.

It appears, however, that events of the
early postdivorce years significantly shape
a noncustodial father’s expectation of
whether he will be able to play a meaning-
ful role in his child’s future that guides his
behavior concerning visitation, child sup-
port, and other postdivorce issues. Fathers
who encounter significant obstacles to
visitation may progressively withdraw
from offspring and, in so doing, lessen
their own dlscomfort and anxiety in the
visiting relationship.”® Conversely, fathers
who anticipate a meaningful future role
in the child’s life are likely to persist in
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visitation despite the impediments they
encounter. The first year or two after di-
vorce, therefore, may be the crucial pe-
riod for establishing cooperation between
former spouses that allows fathers a mean-
ingful future parenting role with off-
spring. One way of doing so is with more
explicitly defined visitation arrangements
that have clear enforcement mechanisms
and accessible modes of dispute resolu-
tion when visitation disagreements arise.
Parenting plans that are jointly negotiat-
ed by parents, perhaps with mandatory
visitation expectations—or “dual parent-
ing orders”>*—might help to foster con-
tinued involvement of fathers in the
child’s postdivorce life.

Involving fathers is important because,
in the end, children are likely to benefit
the most when fathers remain involved.
To the extent that children desire con-
tinuity in parenting relationships after
divorce, efforts to strengthen the non-
custodial father’s commitment to off-
spring are worthwhile. To the extent that
children may benefit, as they grow up,
from access to their fathers for guidance
and support, efforts to ensure that non-
custodial fathers do not disappear from
the child’s life are valuable. The tragedy
of declining visitation is that children
may lose any possibility of future access to
a parent who may be capable of providing

Dual parenting orders
might help to foster continued
involvement of fathers in the

child’s post-divorce life.

not only love and support but also a link
to the child’s heritage. And because the
regularity of visitation and fidelity to child
support orders are so closely linked, en-
franchising fathers relationally also has
important economic benefits for offspring.

Child Support

Visitation and child support are related
attitudinally, empirically, sometimes even
legally.*” But their linkage is complex.
Fathers who do not visit with their children
are less likely to pay child support, but this
may be because fathers who refuse to pay
child support lack the commitment to visit
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regularly with offspring or because fathers
who encounter obstacles to visitation feel
less fidelity to child support orders. It is
also true that fathers who cannot maintain
child support payments are likely to other-
wise disappear from their children’s lives
either because they wish to avoid detection
or because they are denied access by the
children’s mother or because they cannot
justify visiting offspring whom they cannot
help support. Sometimes child support
and visitation are linked to common influ-
ences: when mothers remarry, fathers
sometimes feel excluded from their chil-
dren’s lives and also believe there is less
need for child support payments now that
a stepfather is in the picture. Or the fa-
ther’s own remarriage may diminish his
interest in visitation and his perception of
his capacity to pay child support. The geo-
graphic relocation of either parent can
have similar consequences. In short, visit-
ation and child support are complexly, but
strongly, tied to each other. Perhaps un-
surprisingly, although unfortunately, fa-
thers too often show inconsistent and
faltering fidelity to child support orders in
a manner similar to their declining visita-
tion with offspring.”®

Child support is among the most im-
portant obligations of out-of-home fa-
thers to their children, and provision of
adequate support is central to a child’s
economic well-being. Current estimates
indicate that only about half of single
mothers due child support payments re-
ceive the full amount from fathers, with
half the remaining women receiving par-
tial payments and the remainder, none at
all.5” Yet the problem of child support is
more complex than the simple portrayal of
the “deadbeat dads” of divorce. These re-
ports typically aggregate, for example, the
child support payments of divorced fathers
with those of unwed fathers, who present
far more formidable problems with child
support enforcement and typically provide
much less support than do divorced fa-
thers. The feminization of poverty—and
the poverty of children—clearly has origins
in the plight of never-married women, as
well as in divorce.”® (See the article by
Shiono and Quinn in this journal issue.)

In addition, one of the reasons for
inadequate child support is that more
than 42% of single mothers never receive
a child support award. Of these, about
22% do not want such an award.” Their
reasons for this decision vary: some moth-
ers may doubt the father’s capacity or
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willingness to pay, others may have their
own resources to draw upon, and still oth-
ers may decline a child support award to
avoid any obligations to the father deriv-
ing from his support.>® Another 19%
want a support award but, for various rea-
sons, do not pursue it, and another 14%
believe that the father is financially un-
able to pay and, for this reason, do not
request child support payments.”” In
short, when children suffer economically,
their suffering may be the result of their
living with a never-married mother or of
the absence of a support award rather
than of a divorced father’s noncompli-
ance with court-ordered child support.

Nevertheless, child support payments
have remained small even when women
have an award. By many estimates, the
total amount of child support awarded a
mother is inadequate to the true costs of
raising children. Moreover, even when
payments are received, they are often par-
tial or inadequate, averaging $3,322 per
family in 1989 for divorced women?” Of
course, this picture is likely to change
substantially with the mandatory child
support guidelines and enforcement
mechanisms required under the Famlly
Support Act of 1988 discussed below.’ Fa-
thers may also contribute to a child’s eco-
nomic well-being in ways that are not
accounted for in child support payments.
They may directly purchase clothing, gifts,
and other material items for children; they
may pay dental or medical bills; they may
subsidize school fees, lessons, or other ac-
tivities—all of which are unlikely to be
included in court records or other reports.
Moreover, about 44% of fathers were re-
quired to include offsprmg in their own
medical coverage.” In general, however,
these informal sources of support tend to
supplement rather than to substltute for
formal child support payments.”” Fathers
who support the child economically
through checks to the mother are most
likely to do so in other ways also.

Explanations

What factors can account for whether fa-
thers will maintain fidelity to their child
support obligations? One set of explana-
tions focuses on child support in the con-
text of the maintenance of other parenting
responsibilities toward children: fathers
are more likely to provide reliable child
support when they have other meaning-
ful roles in the child’s life. Judith Seltzer
and her colleagues® have argued that, just

as fathers in intact homes expect to spend
time with children, provide for their ma-
terial needs, and exercise authority over
them, so also divorced fathers define their
parenting role in terms of these three re-
sponsibilities. Seltzer’s data suggest that
these obligations tend to correlate in fa-
thers” postdivorce relationships with off-
spring: those who participate with the

Fathers are more likely to
provide regular child support
payments when they enjoy
regular visitation with

offspring.

mother in decisions concerning children
tend also to visit and maintain child sup-
port obligations; conversely, the abdica-
tion of one or two of these responsibili-
ties tends to diminish them all. Thus a
father’s fidelity to child support obliga-
tions should be regarded within the con-
text of the other commitments and
responsibilities that defme a father’s post-
divorce parenting role.”

Other research findings support this
view. The association between visitation
and fidelity to child support obligations
has already been noted: fathers are more
likely to provide regular child support pay-
ments when they enjoy regular visitation
with offspring® A father’s maintenance
of child support is also affected by the
geographic distance between fathers and
offspring (child support is more forth-
coming when the father and children live
in close proximity), and the quality of the
relationship between ex-spouses.®%? Cus-
tody arrangements may also be pertinent
to a father’s capacity to maintain a sense
of involvement with offspring. A higher
proportion of fathers in joint custody
maintain their child support obligations
than fathers in other custody arrange-
ments, and they are also more likely to
provide children with other beneflts not
included in support payments.”*® Thus
if Seltzer is correct, child support is part of
an overall constellation of obligations to
children that noncustodial fathers either
feel committed to or tend to default on.
Visitation and custody arrangements that
foster fathers” perception of a meaningful
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parenting role are likely to enhance their
fidelity to child support obligations.

The father’s financial capacity to pro-
vide reliable child support is another fac-
tor. More than 60% of the women due
child support, but not receiving regular
payments, c1te the father’s inability to pay
as the cause.” Although many fathers who
default on child support obligations are
fully capable of making regular payments,
a number of studies indicate that one of
the best predictors of the amount of child
support provided by fathers 1s their in-
come and employment status.®’ Tt is not
hard to see why. Lower-income fathers
face multiple strikes against them: not only

More than 60% of the women due
child support, but not recerving regular
payments, cite the father’s inability to
pay as the cause.

do they have fewer resources for satisfying
their support obligations but also their
child support payments typically consti-
tute a higher proportion of their income,
they have fewer ancillary resources on
which to draw if they should fall behind
in their support payments, and they are
more aggressively prosecuted for failing
in their support obligations (partly be-
cause they are already involved with social
service agencies and can less easily frus-
trate child support enforcement efforts).
Thus, these fathers are caught between
limited income, few other resources, and
rigorous child support enforcement.

Taken together, these factors suggest
that their failure to maintain child support
obligations does not confirm the popu-
larized portrayal of “deadbeat dads” who
are more interested in devoting their fi-
nancial resources to personal pleasures
rather than their children’s needs. In-
stead, their support compliance can best
be predicted by their more general finan-
cial circumstances and/or the kind of
parenting role they can achieve in their
postdivorce lives. Even when they refuse
or cannot comply with their support obli-
gations, most fathers accept their general
responsibility for doing so and affirm the
legitimacy of thelr children’s postdivorce
economic needs.** As Haskins, who has
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studied these fathers, has commented, “I
find no support in the empirical literature
for either the claim that fathers believe
child support to be unjustified or that they
accept the validity of various reasons often
cited as justifications for not paying child
support. Fathers know they have an obli-
gation to pay child support and that thls
obligation cannot easily be broken.”

Remedies

One of the most important advances in
divorce reform in the 1980s was the move
to more systematic, coercive, and (not sur-
prisingly) effective means of child support
enforcement. As described more fully by
Irwin Garfinkel in this issue, congression-
al action throughout the decade—cul-
mmatmg in the Family Support Act of
1988°—provided strong incentives for
states to establish consistent guidelines for
child support awards and to strengthen
enforcement efforts significantly through
salary withholding, interstate cooperation
in locating delinquent fathers, and other
means. As a consequence, the nation is
moving toward a system of child support
enforcement that has long been envi-
sioned by those concerned with the im-
poverishment of single mothers and their
offspring: clear guidelines that reduce
judicial discretion, instituted through
mandatory withholding to avoid default
and other enforcement processes that en-
list the government—rather than the
mother—as the enforcement agent.

Such a system has many strengths, in-
cluding the consistency of child support
orders across different local jurisdictions
and enforcement procedures that help
to avoid direct, and often acrimonious,
confrontations between former spouses.
The likelihood that women will be co-
erced, in divorce negotiations, to elimi-
nate or reduce the father’s child support
obligation is reduced within a framework
of mandatory state guidelines. Moreover,
when wage withholding is supplemented
by public guarantees of assured benefits to
recipients of support, these procedures
help to ensure the economic well-being of
single mothers and their children.

There are also disadvantages to these
approaches. As earlier noted, mandatory
support guidelines coupled with strict en-
forcement procedures provide little flexi-
bility to adapt to atypical or changing
family conditions absent options for peri-
odic review. Fathers who assume an en-
hanced noncustodial parenting role may
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be penalized, for example, by quantitative
guidelines for calculating child support
that assume more traditional patterns of
visitation. Moreover, this system fails to
address many of the important issues
that complicate the determination of
child support obligations. Should sup-
port awards be adjusted for inflation (es-
pecially when the cost of children’s care
rises with inflation, even though father’s
income often does not)? To what extent
should support obligations be altered by
events like the mother’s remarriage (that
may provide additional sources of finan-
cial support for the child), the father’s
remarriage (that may increase his other
legitimate support obligations), signifi-
cant changes in the employment of either
parent, and other life circumstances? How
much should child support obligations be
affected, if at all, by the custodial parent’s
decision to work or not? Can mandatory
guidelines help to ensure that children are
the beneficiaries of child support pay-
ments? Perhaps most important, is it pos-
sible to estimate, in calculating universal
support guidelines, the true costs of rais-
ing a child and how these costs are likely
to change with the child’s maturity and
special needs?

Alternative methods of calculating
child support obligations have advan-
tages and disadvantages. The most popu-
lar proposed approach, which involves
“taxing” the noncustodial parent’s in-
come by a predetermined percentage,
has the advantage of straightforward
simplicity and efficiency, as well as an
inflation adjustment. But taxation ap-
proaches do not, taken alone, provide
adequate support for the offspring of
lower-income or unemployed fathers and
do not take into account other resources
that are (or are not) available for the
child’s support. By contrast, cost-sharing
approaches include the custodial parent’s
contributions but require estimations of
difficult-to-determine expenses of child
rearing and have limited flexibility con-
cerning later changes to the income of
either parent. Consequently, a number of
commentators have questioned whether
these mathematical guidelines can really
ensure equity in child support awards.

What is most curious, this emergent
system of child support enforcement fails
to address the two most important causes
of fathers’ failure to maintain their sup-
port obligations. First, mandatory salary
withholding does little to strengthen the

father’s involvement in other features of
the child’s life—such as visitation and par-
ticipation in child-rearing decisions—that
best predict fidelity to support obligations.
In a sense, the strong enforcement of fi-
nancial support responsibilities in the
context of few efforts to strengthen visit-
ation or coparenting helps to reinforce
cultural portrayals of fathers as economic
providers alone, and this is an undesirable
outcome of divorce policy.

Second, mandatory salary withholding
does little to strengthen the capacity of
fathers to pay when they are underem-
ployed or work in low-wage jobs unless it
is accompanied by job training and place-
ment efforts. Although it is arguable that,
when fathers are in difficult economic
straits, their children still continue to need
support, it makes little sense to accrue
growing arrearages in child support pay-
ments that some fathers have little hope
of paying and then to prosecute them ag-
gressively for their inability to pay. By em-
phasizing enforcement over enablement
in such instances, the emergent system of
child support may, in the end, do little to
improve the living conditions of children
who are economically most in need. Con-
versely, by combining child support en-
forcement with programs to promote
employment for underemployed fathers,
the goal of advancing children’s economic
best interests can be advanced.

Emphasiging enforcement over enablement
may, in the end, do little to improve the
living conditions of children who are

economically most in need.

In sum, a system of mandatory income
withholding (combined, in the ideal if not
in reality, with public guarantees of as-
sured benefits) accomplishes only the
worthwhile but minimal goal of child sup-
port enforcement: ensuring greater cash
transfers from noncustodial to custodial
parents. To be sure, this is an important
first step, but it is necessarily incomplete.
It does little to foster a postdivorce fa-
thering role beyond that of economic
provider and thus does little to make fa-
thers an integral part of their children’s
postdivorce lives. It provides little assis-
tance to fathers who cannot make ade-
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quate child support payments and wish to
do so. It fails to address thorny policy
problems concerning the scope of child
support obligations, the basis for modifi-
cations of support awards, and how best to
estimate the actual expenses of raising
children.

Is it fair to fathers (and children) to
emphasize their economic provider role
without also enhancing other parenting
Sunctions in the child’s life?

Greater thought is needed on these
issues in the context of the broader values
they reflect. Is it fair to fathers (and chil-
dren) to emphasize their economic pro-
vider role without also enhancing other
parenting functions in the child’s life?
Given the changeability of family life
during the postdivorce years, is it reason-
able to expect that child support awards
instituted at the time of divorce will re-
main valid years afterward, when patterns
of child care and visitation, parental em-
ployment, and geographical relocation
and remarriage will have significantly al-
tered the children’s needs and the re-
sources upon which they can rely? Or are
avenues for the periodic reworking of
child support obligations most desirable
as part of the continued relationship
shared by former spouses after they di-
vorce? Should the economic arrange-
ments of child support provide signifi-
cant incentives, or disincentives, for either
parent to remarry and have additional
children or to work? In light of these di-
verse considerations, current progress in
this area must be regarded as incomplete.

One additional question must also be
pondered: with the growing effectiveness
of child support enforcement promised by
mandatory income withholding, together
with strengthened means for locating de-
linquent fathers and standard award guide-
lines that reduce judicial discretion, the
problem of inadequate child support will
increasingly become a matter of the eco-
nomic impoverishment of fathers them-
selves.®® As earlier noted, it makes little
sense to prosecute aggressively unem-
ployed or underemployed fathers who do
not have the capacity to pay (although do-
ing so may send important signals to other
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fathers who are contemplating nonpay-
ment),67 especially if the needs of children
are central to this policy problem. Increas-
ingly, commentators with various perspec-
tives on child support issues have agreed
that public responsibility to these children
may be the most important future direc-
tion for public policy.®**® Such a view is
reflected in the concept of the assured
benefit plan that has, unfortunately, not
been adopted as eagerly as mandatory in-
come withholding by states that have pon-
dered divorce reform (see the article by
Garfinkel in this journal issue). It is not
hard to see why: assured benefits require
public expenditures and a public commit-
ment to non-welfare-based child support
that many policymakers find difficult to
contemplate in an era of shrinking public
budgets. Nevertheless, if the interests of
children are truly central to future reform
of the child support system, further explo-
ration of public obligations—accompany-
ing public enforcement—is needed.

Other Economic
Consequences of Divorce

Divorce requires not only consideration
of custody, visitation, and child support
concerns, of course, but also property di-
vision and, in some instances, negotiations
over spousal support (formerly known as
alimony). While these economic conse-
quences of divorce are less central to the
interests of children than are the former
topics, they nevertheless have far-reaching
consequences for the quality of life that
children and their mothers are likely to
experience. Unfortunately, formulating
clear public policy on these additional eco-
nomic concerns is even more difficult than
for custody and child support concerns.

One reason for this difficulty is lack of
a clear consensual theory to guide public
policy concerning spousal support.®® This
may be why relatively few divorces have
included alimony provisions, both prior
to the no-fault revolution and afterward.
The concept of spousal support strikes
discordant notes in popular perceptions
of divorce and its aftermath: the impor-
tance of a continuing support obligation
by the (typically) better-earning husband
versus efforts to ensure a “clean break”
between divorcing spouses; the avoidance
of dependent roles for women versus
recognition of the disadvantages women
face in a sexist society; compensation for
one spouse’s caretaking commitments
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during marriage versus appreciation that
each spouse makes significant, although
different, contributions to marital life;
acknowledgment of the joint contribu-
tions of divorcing partners to the human
capital they share during marriage versus
the inherent indeterminacy of dividing
that capital upon divorce; recognizing the
shared construction of marital assets ver-
sus the notion that one’s career, income,
and other human assets are one’s own
after divorce. Furthermore, current con-
ceptualizations of spousal support accord
well with neither contract theory nor part-
nership concepts and sometimes entail
controversial notions of marital property
(construed in terms of career assets) that
make the development of a coherent the-
ory of spousal support an even more chal-
lenging task.>”’

Added to these difficulties is ambiguity
concerning what spousal support is meant
to accomplish. Is it to compensate a for-
mer spouse for marital commitments that
later result in career disadvantages? If so,
what is the range of marital responsibili-
ties meriting compensation in divorce ne-
gotiations? Is it to ensure that children are
adequately supported after divorce? If so,
what is the theoretical distinction be-
tween spousal support and child support
obligations? Is it to provide a marital part-
ner with a period of transitional support
to develop educational or job skills pre-
paratory to fully independent living? If so,
what are the rules determining when, and

and women during marriage are often re-
sponsive to their realistic assessment of
relative earning power and other incen-
tives that characterize the culture at large.
The roles husbands and wives assume are
often constrained by how men and women
are treated by society. As a consequence,
when it comes to renegotiating marital
assets upon divorce, it may be hard to
disentangle the relative disadvantages suf-
fered as a result of marital commitments
from those suffered as a result of cultural
membership. When a woman in a long-
term marriage devotes herself exclusively
to caretaking, by mutual agreement of
husband and wife, it is reasonable to re-
gard spousal support as a means of ac-
commodating her contributions.”' But in
the more typical case of marital partners
each approaching divorce with career as-
sets, is spousal support really an appropri-
ate means of equalizing differences in
postdivorce living standards that derive, in
large measure, from gender-based differ-
ences in earning power for which neither
is really responsible? As Deborah Rhode
and Martha Minow have noted, “Not all
the gender disparities associated with di-
vorce can, of course, be addressed through
changes in divorce law. Particularly when
marriages end after a relatively short pe-
riod or the couple lacks adequate re-
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for how long, such support is justified? Is 1 74@Y be hard to disentangle the relative
it to ensure that spouses have a compara-  dzsadvantages suffered as a vesult of mavri-

ble postdivorce standard of living based .
on their joint contributions to the marital tal comm”mentsﬁ om those suﬁé red as a

living standard? If so, how is this affected
by the length of the marriage and the
premarital resources contributed by each
partner? Does it derive from the need to
accommodate, in financial terms, the
merger of human resources that occurred
during marriage? If so, how is this justly
translated into monetary support? Be-
cause these questions submit to no easy
or clear answers, it is difficult to derive a
coherent theory of spousal support to
guide policy reform.

Furthermore, a theory of spousal sup-
port is ambiguous because the marital ac-
commodations it is intended to reflect are
also influenced by broader societal incen-
tives for which neither partner is really
responsible but to which each responds.
As earlier noted, the differential domestic
and wage-earning roles assumed by men

result of cultural membership.

sources, husbands cannot be expected to
compensate for all the disadvantages fac-
ing their divorced wives. Many of these
disadvantages stem from deeper structural
inadequacies in employment, welfare,
health, pension, and child-care policies,
and from the continuing legacy of sex-
based stereotypes and socialization pat-
terns.””* Although divorce faces women,
as the authors note, with “the full costs of
uncompensated family duties and labor
market disadvantages,” there is no clear
theory to explain why or how spousal sup-
port should buffer the impact of these
challenges in a manner comparable to the
protections offered by marriage.



230

THE FUTURE OF CHILDREN - SPRING 1994

In the end, it seems likely that there
will continue to be ambiguity in discus-
sions of spousal support because of the
inherently difficult issues—concerning
the gendered acquisition and division of
marital assets, the independence or mu-
tual dependency of former marital part-
ners in later life, and the relations between
a child’s economic well-being and that of
the mother—that alimony has tradition-
ally represented in popular thought.

Conclusion

The dilemma of fathers and divorce
centers on the challenges inherent in
contemporary paternity: a status whose
defining characteristics have become
blurred by changes in men’s and women’s
roles in our society and whose redefini-
tion is still to come. As a consequence,
paternity has become unfortunately (but
perhaps inevitably) defined in popular
forums by what is lacking: the assumption
of responsibility for children, an equal
sharing with women of domestic respon-
sibilities, and a willingness to invest rela-
tionally as well as economically. At the
same time, contemporary portrayals of
fatherhood, including those associated
with divorce, continue to emphasize their
economic support obligations and their
alleged disinterest in—and inadequacy
for—child care. It is in this context of
conflicting and largely denigrating cul-
tural images that men seek to redefine
fatherhood for themselves, both in mar-
riage and in postmarital life.

There are important voices in the law
and social sciences arguing that policy re-
form should begin with the assumption
that men will increasingly distance them-

selves from their obligations to offspring,
and that child support reform, visitation
policies, and other issues in domestic pol-
icy should begin from the assumption that
fathers will be absent or disinterested.”®
But this is a defeatist attitude and one
that may encourage a continuance of the
conditions which led to these proposals.
Because the law expresses as well as in-
stitutionalizes social values, roles, and re-
lationships, divorce policies that treat fa-
thers primarily as economic providers and
not as caretakers will tend to reinforce
these roles in private life.

As an alternative, public policy could
be devoted to creating incentives and
roles that make fathers an integral part of
the postdivorce lives of offspring: through
nontraditional custody and visitation ar-
rangements that ensure fathers a mean-
ingful parenting function; through the
availability of nonadversarial modes of as-
sisted dispute resolution to negotiate dif-
ficulties in visitation, economic support,
and other issues with a former spouse;
through child support procedures that
assist lower-income fathers with their eco-
nomic obligations while providing guar-
anteed assistance to all children; and
through divorce procedures that encour-
age (indeed, require) former spouses to
recognize and structure their mutual
postdivorce commitments to offspring
and to each other. Policy reform that en-
courages a meaningful parenting role for
fathers in postdivorce life provides the
best hope of redefining paternity in the
twenty-first century.

I am grateful to Michael Lamb and Anne
Mitchell for helpful comments and ideas
throughout the preparation of this article.
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